
       The New York Attorney General’s motion to intervene for purposes of opposing a1

request for expungement of CRD records was granted by the State of New York Supreme Court,
County of Erie, in the matter of Parker, et al. v. Salzberg, et al., Case No. I-2007-01942. 
Recognizing the strong public policy interest against expunging CRD records based upon
negotiated settlements, the Court recently issued a decision ordering a rehearing by the arbitrators
on the issue of expungement.  See Parker decision attached as Exh. 1 hereto.

IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

MARYLAND SECURITIES COMMISSIONER’S
MOTION TO INTERVENE

Pursuant to Rules 24(a) and (b) of the Federal Rules of Civil Procedure, the Maryland

Securities Commissioner, Melanie Senter Lubin, by and through undersigned counsel, moves for

leave to intervene in this proceeding seeking an order to confirm an arbitration panel’s

recommendation of expungement.  The Securities Commissioner attaches hereto a motion to dismiss

or deny petitioner’s request for confirmation setting forth her reasons for opposing confirmation

based upon public policy and procedural grounds.   As reasons for intervening, the Securities1

Commissioner states:

1. The Maryland Securities Commissioner (the “Securities Commissioner”) is the
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administrator of the Securities Division of the Office of the Attorney General of Maryland, and as

such is responsible for the regulation of the securities industry in Maryland pursuant to the Maryland

Securities Act.  See Title 11, Md. Code Ann., Corps. and Ass’ns (2007 Repl. Vol.) (the "Securities

Act").  

2. The Securities Commissioner is charged with protecting the investing citizens of

Maryland by ensuring compliance with the Securities Act by all those who offer or sell securities in

or from Maryland, and by investigating complaints of fraud or improper practices in connection with

the offer or sale of securities or the providing of investment advice.

3. The Securities Commissioner registers securities offerings and the persons who sell

them, and provides information to the public regarding a company’s or individual’s registration

status and disciplinary history as those facts are contained on the Central Registration Depository

(“CRD”) system, a computerized registration database for the securities industry.  That information

also is used by the Securities Commissioner as a factor in registration and enforcement decisions.

4.         The records of petitioner Karsner’s (the “petitioner”) registration and disciplinary

history, like those of almost all registered industry participants, is maintained by the National

Association of Securities Dealers (“NASD”)  on the CRD system.  Furthermore, because petitioner2

was a Maryland resident, doing business in Maryland, he was required to be registered by the

Securities Commissioner, via the CRD, to conduct business in Maryland.  

5. Petitioner also was required by Maryland law to disclose in his CRD records certain

disciplinary information, including customer complaints and arbitrations, and to update that
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information as needed.  

6. Although the CRD system is maintained by NASD, the records contained on CRD

are the joint property of all securities regulators, including all U.S. state securities administrators.3

Those administrators rely on its contents not only to decide on requests from persons who apply for

registration or seek to renew their registration status, but also as a factor in decisions pertaining to

disciplinary actions taken against the registrants by the regulators.  Moreover, information on the

CRD is made available to citizens who seek information from their state regulator about industry

personnel with whom they are considering entrusting their investment funds. 

7. Petitioner Karsner seeks to expunge the facts of an arbitration based upon the

arbitration panel’s recommendation that all references to the arbitration be expunged from his

registration records maintained on CRD.

a.     The petitioner, together with his former employer Legacy Financial Services,

Inc. (“Legacy”), was the subject of an arbitration proceeding brought by Beverly Barnhart,

a Maryland resident, who alleged that unsuitable investment recommendations by Karsner

caused losses of $184,000 in her account. 
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b.     The parties to the arbitration proceeding entered into a confidential agreement

to settle the matter based upon terms and conditions that were not disclosed to the arbitration

panel.      

c. As part of the agreement, the parties agreed that petitioner and Legacy were

not liable for the counts listed in the Statement (and Amended Statement) of Claim, that

the investments were suitable, and that all references to the arbitration should be removed

from Karsner’s CRD records.  In exchange, Karsner and Legacy agreed to pay $35,000 to

Barnhart.     

d. Upon a motion of both parties, and without a hearing or the review of any

substantive evidence by the arbitration panel, the arbitration panel entered a Stipulated

Award dismissing with prejudice all claims against petitioner Karsner and Legacy, and

recommending that the facts of the arbitration case be expunged from petitioner’s CRD

records.

8. Karsner has also filed thirteen additional petitions with this Court to expunge records

of other arbitration cases.  

9. In a notice adopting changes to NASD’s expungement rule, Rule 2130, the SEC

noted that state regulators, including the Maryland Securities Commissioner, would be able to

intervene in expungement matters handled by the courts as a means of ensuring that the court is

made aware of the investor protection and regulatory implications of expungement.  Federal

Register, Vol. 68, No. 247, p. 74671 (12/24/03), reading in pertinent part:

As a further means to ensure that the court is made aware of the investor protection
and regulatory implications of an expungement, NASD noted that states will be able
to intervene if they have concerns regarding whether investor protection or regulatory
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issues have been fairly considered by the NASD. [. . .] To the extent that the state(s)
wishes to intervene, it could so petition the court.

10. The CRD records of an individual registered, or previously registered, with a state

securities agency are the records of the state agency, in this case the Maryland Division of Securities.

The Securities Commissioner has an interest in the preservation of those state records and is thus

concerned that the expungement of the CRD records will negatively impact her ability to fulfill her

statutory duties.

11. The Securities Commissioner therefore seeks to intervene in this proceeding. 

12. The Securities Commissioner may intervene as of right, as provided in Rule 24(a)(2),

Fed. R. Civ. P., because she has an interest in the property (CRD records) or transaction

(expungement) in question as having an impact on her duties. Furthermore, she may intervene as of

right because judgment for petitioner may impair or impede the Securities Commissioner’s ability

to protect that interest, in that expungement of these records will remove information required by

Maryland law that is relevant to her ability to fulfill her state-law-mandated responsibilities.   There

is no other party that can or will adequately represent that interest.

13. Alternatively, the Securities Commissioner should be permitted to intervene under

Rule 24(b)(2) because her interest in opposing petitioner’s request for expungement of records arises

from common facts forming the basis of petitioner’s claim against the NASD.  Intervention by the

Securities Commissioner will not unduly delay or prejudice the adjudication of the rights of the

original parties.

14. The NASD does not oppose the Securities Commissioner’s motion to intervene. 
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WHEREFORE, the Securities Commissioner requests that this motion be granted, that she

be allowed to intervene in this proceeding, and that a hearing be set in this matter.   

Respectfully submitted,

Douglas F. Gansler
Attorney General of Maryland

         /s/                                             
Kelvin M. Blake
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202
410/576-7783

        /s/                                              
Lucy Cardwell
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202
410/576-6337

November 26, 2007
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CERTIFICATE OF SERVICE

I hereby certify that on this 26th day of November, 2007, a copy of the foregoing Motion To

Intervene, memorandum in support thereof, and proposed Order, were filed with the Court’s

electronic filing system and were mailed, via first-class mail, postage prepaid, to:

George S. Mahaffey, Jr., Esq.                    
Goodell, DeVries, Leech & Dann, LLP
One South St., 20  Floorth

Baltimore, MD 21202
Counsel for Petitioner Joseph Karsner

Richard J. Magid, Esq.
Whiteford, Taylor & Preston, LLP
7 Saint Paul Street, 15  Floorth

Baltimore, MD 21202
Counsel for Petitioner Joseph Karsner

Betty Brooks, Esq.
Terri Reicher, Esq.
FINRA
1735 K Street, N.W.
Washington, D.C. 20006
Counsel for FINRA, Respondent

William B. Young, Jr., Esq.
Colling, Gilbert, Wright & Carter
801 N. Orange Avenue, Ste 830
Orlando, FL 32801
Counsel for Beverly Barnhart, Respondent

         /s/                                         
Kelvin M. Blake
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

MEMORANDUM IN SUPPORT OF THE

MARYLAND SECURITIES COMMISSIONER’S

MOTION TO INTERVENE

INTRODUCTION

Maryland Securities Commissioner Melanie Senter Lubin (the "Securities Commissioner")

seeks leave to intervene in this proceeding as of right and, alternatively, permissively, pursuant to

Rule 24, Federal Rules of Civil Procedure.  The Securities Commissioner seeks to intervene in order

to oppose petitioner’s request for expungement of facts about an arbitration proceeding from his

records on the Central Registration Depository (“CRD”) system.  The Securities Commissioner urges

that expungement of the arbitration from petitioner’s records is not in the public’s interest.  The

Securities Commissioner’s intervention is necessary in order to ensure that her authority and

responsibility to enforce the Maryland Securities Act, Title 11, Md. Code Ann., Corps. & Ass’ns

(2007 Repl. Vol.) (the “Securities Act”) for the protection of Maryland investors and others is not

hampered by the expungement of records that the Securities Commissioner requires, relies upon, and
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co-owns with the National Association of Securities Dealers (“NASD”).   Furthermore, subject1

matter jurisdiction does not properly lie with this Court such that the petition for confirmation should

be dismissed.  

BACKGROUND

A. The Maryland Securities Commissioner

The Securities Commissioner is authorized to enforce the Maryland Securities Act in order

to protect Maryland and other investors.  Securities Act, section 11-101 et seq., passim.  That

responsibility includes reviewing the applications (including the full registration and disciplinary

history) of those who seek to be licensed in Maryland to transact securities business.  It also includes

making available to investors information regarding the registration and disciplinary history of a

company or individual with whom the investors are considering entrusting their investment funds.

Furthermore, it includes evaluating the history of registered or non-registered individuals when

deciding whether to investigate and/or take enforcement action against an individual.

The Securities Commissioner determines who may hold a license to offer and sell securities

in Maryland, and acts in the public interest to protect the investing public.  Access to timely,

accurate, and complete information about a securities professional’s conduct and status is thus vital

to the meaningful exercise of the Securities Commissioner’s responsibilities.  No area of that

registration history may be more important than an applicant’s or registrant’s disciplinary history of

customer complaints or arbitrations.  These records are necessary for the Securities Commissioner

to fulfill her statutory duties.   
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B. NASD and the “CRD”

The records of the petitioner’s registration and disciplinary history, like that of almost all

registered industry participants, is maintained by the NASD on the CRD, a computerized registration

database for the securities industry.  The CRD serves as an information-gathering/ organizing/

retrieval system for the state (including Maryland) and federal securities regulators – a single

uniform form (Form U4), rather than duplicative filings in each state, may be filed with the CRD by

a current or potential registrant.  Because each state independently requires, evaluates, and draws

conclusions based on the facts contained on the form, all original uniform forms filed with the CRD

are deemed to be filed in each state in which the person seeks to be registered as a securities

professional.  Expungement from the CRD will alter a record required and maintained in each state

in which the individual is or was registered.

The North American Securities Administrators Association, Inc. (“NASAA”) , on behalf of2

its members including the Maryland Division of Securities, and the NASD have entered into a

contractual relationship whereby the NASD has agreed to maintain and administer a database of

information pertaining to securities professionals on the CRD so that state and federal securities

administrators, including the Securities Commissioner, can use that information to evaluate current

and potential registrants.  The CRD is maintained by the NASD, but the information filed with the

system is the joint property of all state securities regulators.  The State of Maryland’s joint property

rights to the information contained in the CRD system, as a third party beneficiary to the

NASAA/NASD contract, has been recognized under the contract:
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The data on CRD Uniform Forms filed with the CRD shall be deemed to have been
filed with each CRD State in which the applicant seeks to be licensed and with the
NASD and shall be the joint property of the applicant, NASD, and those CRD States
(and, in the case of Forms BD and BDW, the Securities and Exchange Commission).
The compilation constituting the CRD database as a whole shall be the property of
NASD.3

Paragraph 3(e) of the CRD Agreement Amendment, dated December 13, 1996, attached as Exh. 2
hereto.

As joint owner of CRD records, the Securities Commissioner has an interest in ensuring

completeness and accuracy of the CRD records.  The Securities Commissioner relies on its contents

not only to decide on requests from persons who apply for registration or seek to renew their

registration status, but also as a factor in decisions pertaining to disciplinary actions taken against

the registrants.  Moreover, information on the CRD is made available to those calling their state

regulators seeking information about industry personnel.  Furthermore, as records of and held in each

state securities administrator’s control, the CRD records are subject to relevant state public records

laws. 

To conduct securities business in Maryland, an individual is required to apply for registration

with the Maryland Securities Division as an agent by filing a Form U4 through the CRD.  Securities

Act, §§11-401 and 11-405.  Form U4 requires the disclosure of certain information including

customer complaints and arbitrations.  Based upon information contained in an applicant’s Form U4,

the Securities Commissioner makes a decision whether to register that individual.  The Securities

Commissioner’s decision is independent of the NASD’s decision to register an individual, and at
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times may differ.  

Under Maryland law, an individual has an obligation to keep the information contained in

his/her Form U4 accurate and complete.  If any information contained in an individual’s Form U4

becomes inaccurate or incomplete, the individual is required to file an amended Form U4, through

the CRD, updating or correcting the incorrect or incomplete information.  Id., §11-411.  

Petitioner Karsner was registered with NASD and with the State of Maryland.  Those

registrations were required in order to transact business in securities in accordance with relevant state

and federal securities laws.  Karsner’s CRD records reflect a significant number of customer

complaints and/or arbitrations.  Karsner now seeks to expunge any record of the arbitration in the

case at hand, and that of ten other cases also before this Court.  Karsner v. Catalano, et al., Civil4

Action No.: 1:07-cv-507; Karsner v. Pattee, et al., Civil Action No.: 1:07-cv-00920; Karsner v.

Padgett, et al., Civil Action No.: 1:07-cv-00966; Karsner v. Carey, et al., Civil Action No.: 1:07-cv-

01580; Karsner v. Drinks, et al., Civil Action No.: 1:07-cv-01581, Karsner v. Harnage, et al., Civil

Action No.: 1:07-cv-01579, Karsner v. Blanchard, et al., Civil Action No.: 1:07-cv-01751, Karsner

v. Wood, et al., Civil Action No.: 1:07-cv-01840; Karsner v. Jenkins, et al., Civil Action No.: 1:07-

cv-02007; and Karsner v. Taylor, et al., Civil Action No.: 1:07-cv-02008.  As indicated in Karsner’s
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petition for confirmation, he intends to file a number of additional petitions asking the Court to

expunge other complaints/arbitrations filed against him.  Additionally, Karsner is the subject of an

Order to Show Cause issued by the Securities Commissioner, and an on-going investigation of his

securities activities.  The Securities Commissioner, because of her concerns that Karsner is

attempting to use the expungement process as a way of cleansing his CRD record and, thus,

distorting his disciplinary history, opposes his request of expungement.

C. Procedural events leading to this Motion

Petitioner Karsner, together with his former employer Legacy Financial Services, Inc.

(“Legacy”), was the subject of an arbitration proceeding brought by a complaining investor, Beverly

Barnhart.  Barnhart alleged that unsuitable investment recommendations by petitioner Karsner

caused significant losses in her account.  Prior to a hearing, the parties to the arbitration proceeding

entered into a confidential agreement to settle the matter, based upon terms and conditions that were

not disclosed to the arbitration panel.  As part of the agreement, the parties stipulated that petitioner

Karsner and Legacy were not liable for the counts listed in the Statement of Claim (and Amended

Statement of Claim), and that the investments were suitable.  Barnhart also agreed to never file a

lawsuit asserting any claim or demand within the scope of the settlement agreement, and to file a

stipulated award requesting expungement of the arbitration from Karsner’s CRD records.  In 

exchange, Barnhart received a payment of $35,000.     5

Upon a motion of both parties, and without a hearing or the review of any substantive

evidence by the arbitration panel, the panel entered a Stipulated Award dismissing with prejudice

all claims against petitioner Karsner and Legacy, and recommending that the facts of the arbitration
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case be expunged from Karsner’s CRD records.  

Karsner then petitioned this Court for an order of expungement, which would result in the

removal from his CRD records of all mention of the customer complaint and the arbitration. 

The Securities Commissioner now seeks to intervene.       

ARGUMENT

Under controlling law, the intervention of the Securities Commissioner may occur as of right

or by permission.  The Securities Commissioner meets the standards for both types of intervention.

I. THE SECURITIES COMMISSIONER HAS A RIGHT TO INTERVENE

Rule 24(a)(2), Fed. R. Civ. P., sets forth the requirements for intervention as of right.  A party

moving for intervention as of right must:  (1) timely file an application, (2) show an interest in the

action, (3) demonstrate that the interest may be impaired by the disposition of the action, and (4)

show that the interest is not protected adequately by the parties to the action.  SEC v. Prudential

Securities Inc., 136 F.3d 153, 156 (D.C. Cir. 1998).

a. The Securities Commissioner’s application is timely.

The Maryland Securities Commissioner’s motion to intervene is timely.  Timeliness, under

Rule 24, is not specifically defined but instead is to be determined by the court in its sound discretion

based upon all the circumstances.  National Association for the Advancement of Colored People v.

New York, 413 U.S. 345, 366 (1973).  The Court of Appeals for the District of Columbia has stated

that a court should be more reluctant to deny a motion to intervene on grounds of timeliness when

intervention is sought as of right.  United States v. American Telephone & Telegraph Co., 642 F.2d

1285, 1295 (D.C. Cir. 1980).  The Court of Appeals has further stated that timeliness “is to be judged

in consideration of all the circumstances especially weighing the factors of time elapsed since the
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inception of the suit, the purpose for which intervention is sought, the need for intervention as a

means of preserving the applicant’s rights, and the probability of prejudice to those already parties

in the case.”  U.S. v. British American Tobacco Australia Services, Ltd, 437 F.3d 1235, 1238 (D.C.

Cir. 2006).  

The Securities Commissioner’s Motion to Intervene is timely filed as it is filed prior to the

Court’s decision on any pertinent issues or substantive matters, and within the time prescribed for

the filing of a response by Respondents. 

Further, whatever minor delay may result in allowing the Securities Commissioner to

intervene in this case would be outweighed by the Securities Commissioner’s interests in this case,

which would be severely impaired were intervention denied.  

In Karsner v. Lothian, Case No. 1:07-cv-00334, the case attached as an exhibit to the petition

filed in this case, petitioner argued that the Securities Commissioner’s Motion to Intervene was

untimely because it was not filed within the 90-day period set forth under §12 of the Federal

Arbitration Act (“FAA”) for filing notices to modify or vacate.  The 90-day statute of limitations

under §12 of the FAA, however, should not apply in this situation.  First, Section 12, like other

sections of the FAA, applies only to parties to the arbitration proceeding.  Sections 9 - 11 of the FAA

explicitly refer to the “part[ies] to the arbitration” and the parties’ right to seek judicial confirmation,

vacation or modification of an arbitration award.   In the context of these sections, it is clear that §126
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of the FAA applies only to parties to the underlying arbitration proceeding.   The Securities7

Commissioner was not a party to the underlying arbitration.  Second, the 90-day period prescribed

in §12 of the FAA had already expired well before Karsner filed his petition to confirm the

arbitration panel’s recommendation of expungement, more than 90 days after the award was entered.

Because the Securities Commissioner was not a party to the underlying arbitration proceeding, the

Securities Commissioner did not know, and had no reason to know, of the arbitration panel’s

expungement recommendation until petitioner filed this proceeding, nearly a year after the

recommendation was entered.  Simply put, prior to the filing of the petition in district court, the 

Securities Commissioner was not put on notice that her property interests in Karsner’s CRD records

were at risk of being detrimentally affected and, thus, she could not have intervened within the 90-

day time period applicable to parties to the arbitration.  Section 12 of the FAA should not be

interpreted in such a way that it denies to non-parties the right to protect their interests under such

circumstances. 

Moreover, the statute of limitations set forth under §12 of the FAA is also inapplicable
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because the Securities Commissioner has set forth non-statutory grounds for opposing the

confirmation of the arbitrators’ recommendation of expungement and she is, therefore, not bound

by the FAA limitations period.  94 AMJUR TRIALS 211 §30, Non-statutory vacatur or clarification

(“A party may challenge an arbitration award under a contract that is subject to the FAA and may

base vacatur on common law or other judicial-recognized bases.  These include an attack on an

award for such reasons as the award is irrational, arbitrary and capricious; or is in manifest disregard

of the law; or the relief contravenes public policy; or there is no contract to arbitrate.  These are all

challenges that do not rely on the FAA and, thus, are not bound by the FAA limitations period.”).

This Court has recognized that vacatur of an arbitration award may be based on such non-statutory

grounds.  See Lessin v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 481 F.3d 813, 816 (D.C. Cir.

2007) (In addition to the grounds under the Federal Arbitration Act, an award may be vacated if it

is “in ‘manifest disregard of the law’ or is contrary to an ‘explicit public policy.’”).  See also Scott

v. Prudential Securities, Inc., 141 F.3d 1007, 1017 (11  Cir. 1998) (a party may challenge anth

arbitration award without reliance on the FAA if, for example, the award is: (1) arbitrary and

capricious, (2) in contravention of public policy, or (3) entered in manifest disregard of the law). 

Accordingly, even if the plain language of the FAA did not clearly indicate that the statute

of limitations provision in §12 applies only to parties to the arbitration and does not bar the

Securities Commissioner’s motion, this application to intervene would still be timely because the

Securities Commissioner has raised non-statutory grounds, such as her explicit responsibility to

protect investors by ensuring they have information material to their selection of investment

professionals.

The timeliness prong is satisfied.
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b. The Securities Commissioner has a substantial interest in this matter, which
may be impaired by the Court’s decision.

The Securities Commissioner’s motion to intervene satisfies the second and third

requirements for intervention as of right.  The records at stake are jointly owned by the

Commissioner, and their threatened erasure impairs her ability to fulfill her duties under Maryland

law.

Indeed, expunging the record of the complaint and arbitration from the CRD will remove the

information not only from the Securities Commissioner’s consideration, but also from the

consideration of every other state securities administrator.  An award issued in an arbitration

proceeding involving private parties should not negatively affect a property right held by a state

agency without that agency’s input.

The Securities Commissioner, like every state regulator, needs to be able to identify licensees

who are subjects of customer complaints or arbitrations in order to determine any patterns of

improper conduct and allegations of customer losses or dissatisfaction.  The Securities

Commissioner also needs to be able to identify the broker-dealer firms that regularly hire brokers

with histories of customer complaints or arbitrations, as perhaps warranting closer review or

examination of the sufficiency of supervision.  The Securities Commissioner may base an

investigation on a pattern of customer arbitration filings, or use that information as a factor in

determining sanctions.  Expunging the record of such filings will remove them from the Securities

Commissioner’s consideration and greatly impair her ability to carry out her regulatory,

investigatory, and enforcement duties.

As the principal executive officer of the Maryland Securities Division, the Securities
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Commissioner is the “official custodian” of the Division’s records and, as such, is responsible for

maintaining the records of the Division.  Md. Code Ann., State Gov’t, §10-611 (2004); Securities

Act, §11-201.  Under Maryland law, a public record is defined to include any documentary material

that is received by the unit or instrumentality in connection with the transaction of public business.

State Gov’t, §10-611.  That record may take any form including, but not limited to, a computerized

record such as the records maintained on the CRD system.  Expungement of the arbitration from the

CRD system will make it impossible for the Securities Commissioner to comply with Maryland’s

public records laws.  

For these reasons, the Securities Commissioner needs and is required by law to maintain the

complete disciplinary and other records of her registrants; expungement will prevent that.  The

Securities Commissioner should be granted leave to intervene to more fully present these facts to the

Court in opposition to the petition for confirmation. 

c. The Securities Commissioner’s interests are not adequately represented by any
other party.

The Securities Commissioner’s interest is to protect the investing citizens of the State of

Maryland, by ensuring compliance with the Maryland Securities Act and investigating complaints

of fraud or improper practices.  The NASD is not a “state actor” and, thus, its interests differ from

those of the Securities Commissioner.   See Desiderio v. National Association of Securities Dealers,

Inc., 2 F.Supp.2d 516, 518 (S.D.N.Y. 1998); see also First Jersey Securities Inc. v. Bergen, 605 F.2d

690, 699 n.5 (3d. Cir. 1979).  The NASD is concerned with maintaining the registration and

licensing information of its member firms and representatives in accordance with NASD rules and

federal law, not state law.  The NASD’s reasons for maintaining the completeness and accuracy of
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the CRD system are not identical to those of state regulators, including the Maryland Securities

Commissioner, who is governed by state mandates, including public records laws.  Therefore, the

Securities Commissioner’s interests would not be adequately represented by the existing parties. 

II. THIS COURT SHOULD, ALTERNATIVELY, PERMIT THE SECURITIES 
COMMISSIONER TO INTERVENE

Under Rule 24(b)(2), an applicant may be permitted to intervene in an action “when an

applicant’s claim or defense and the main action have a question of law or fact in common.”

Fed.R.Civ.Proc. 24(b)(2).  

The Securities Commissioner’s motion to intervene satisfies that requirement.  The Securities

Commissioner’s interest in opposing petitioner’s request for expungement arises from the same

common facts as petitioner’s claim against the NASD.  In addition, permitting the Securities

Commissioner to intervene would be an appropriate exercise of discretion because the Securities

Commissioner is in the best position to present the State of Maryland’s investor protection and

regulatory concerns arising from the expungement request.

Furthermore, because this application has been timely filed, and because the Securities

Commissioner’s pleadings in opposition to the expungement of records are attached hereto, granting

of the Securities Commissioner’s motion will not delay or prejudice the adjudication of the rights

of the other parties. 
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CONCLUSION 

WHEREFORE, for the reasons set forth above, the Securities Commissioner requests that

she be allowed to intervene in this proceeding. 

  Respectfully submitted,

Douglas F. Gansler
Attorney General of Maryland

         /s/                                           
Kelvin M. Blake
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202
410/576-7783

        /s/                                           
Lucy Cardwell
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202

November 26, 2007 410/576-6337
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

ORDER GRANTING 
MARYLAND SECURITIES COMMISSIONER’S

MOTION TO INTERVENE

Upon consideration of the Maryland Securities Commissioner’s Motion To Intervene in

this proceeding, the Court being fully apprised in the premises and good cause for granting that

Motion having been shown, it is this             day of                                      , 2007,

ORDERED, that the motion be and hereby is granted; and it is further

ORDERED, that the Maryland Securities Commissioner be added as a Respondent in this

case.

                                                          
Judge of the U.S. District Court 
     for the District of Columbia
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

MARYLAND SECURITIES COMMISSIONER’S
MOTION TO DISMISS OR DENY 

PETITION TO CONFIRM ARBITRATION AWARD

The Maryland Securities Commissioner, Melanie Senter Lubin, intervening in this matter by

and through undersigned counsel, moves the Court to dismiss or deny Joseph Karsner’s Petition to

Confirm Arbitration Award.  As a preliminary matter, petitioner has failed to establish that subject

matter jurisdiction lies with this Court, and the petition should be dismissed pursuant to Fed. R.  Civ.

P. 12(b)(1) for lack of subject matter jurisdiction.  Alternatively, the Securities Commissioner moves

this Court to deny Karsner’s request on grounds that expungement would be in contravention of

public policy.  As reasons therefor, the Securities Commissioner states:

1. On November 6, 2007, petitioner Karsner filed with this Court a petition to confirm

an arbitration award resulting from an arbitration filed against him by his former client Beverly

Barnhart.  Barnhart named as respondents both Karsner and Legacy Financial Services, Inc. 

(“Legacy”), Karsner’s employer at the time of the actions alleged in the arbitration complaint.

Barnhart alleged, among other things, that she was induced by petitioner to invest her account in

unsuitable investments that caused significant losses in her account. 
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     Karsner’s CRD records reflect that Legacy, not Karsner, paid the $35,000 to Barnhart.1
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2. Before any hearing in the matter, the parties to the arbitration proceeding entered into

a confidential agreement to settle the matter, based upon terms and conditions that were not

disclosed to the arbitration panel.  The parties stipulated that petitioner and Legacy were not liable

for the counts listed in the Statement (and Amended Statement) of Claim, and that the investments

were suitable.  In exchange, Karsner and Legacy agreed to pay $35,000 to Barnhart.   In or about1

November 2006, upon a motion of both parties, the arbitration panel entered a Stipulated Award

dismissing with prejudice all claims against petitioner Karsner and Legacy, and recommending that

the facts of the arbitration case be expunged from petitioner’s records on the Central Registration

Depository (“CRD”) system.

3. As a preliminary matter, the Securities Commissioner moves for dismissal of this

action on grounds that petitioner has failed to establish that subject matter jurisdiction properly lies

with this Court.  There is no claim that this Court has federal question jurisdiction.  Moreover, there

is no monetary award at stake, and hence no diversity jurisdiction.

4. Alternatively, the Securities Commissioner opposes expungement because granting

Karsner’s petition will impair or impede her ability to fulfill her duty to protect investors in

furtherance of the public interest.

5. The Securities Commissioner is responsible for protecting the investing citizens of

Maryland by ensuring compliance with the Maryland Securities Act, Title 11, Md. Code Ann.,

Corps. & Ass’ns (2007 Repl. Vol.) (“Securities Act”) by all who offer or sell securities in or from

Maryland, and by investigating complaints of fraud or improper practices related to such

transactions.    
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6. The Securities Commissioner registers securities offerings and the persons who sell

them, and provides information to the public regarding a company’s or individual’s registration

status and disciplinary history, as contained on the CRD system.  That information is used by the

investing public in deciding with whom to entrust their investment funds.  That information also is

used by the Securities Commissioner as a factor in registration and enforcement decisions.

7. Expungement of the facts of this arbitration from petitioner’s records, as well as the

other arbitrations that petitioner is seeking to expunge, will delete information required by the

Securities Commissioner in order to fulfill her state-law-mandated responsibilities. 

WHEREFORE, the Securities Commissioner respectfully requests this Court to enter an

order dismissing Karsner’s Petition to Confirm Arbitration Award or, alternatively, denying the 

petition.  The Securities Commissioner also requests that a hearing be set in this matter.

Respectfully submitted,

Douglas F. Gansler
Attorney General of Maryland

         /s/                                               
Kelvin M. Blake 
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202
410/576-7783

         /s/                                               
Lucy Cardwell
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202

November 26, 2007 410/576-6337
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CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of November, 2007, a copy of the foregoing Maryland

Securities Commissioner’s Motion To Dismiss or Deny Petition To Confirm Arbitration Award,

memorandum in support thereof, and proposed Order, were filed with the Court’s electronic case

filing system and were mailed, via first-class mail, postage prepaid, to:

George S. Mahaffey, Jr., Esq.                    
Goodell, DeVries, Leech & Dann, LLP
One South St., 20  Floorth

Baltimore, MD 21202
Counsel for Petitioner Joseph Karsner

Richard J. Magid, Esq.
Whiteford, Taylor & Preston, LLP
7 Saint Paul Street, 15  Floorth

Baltimore, MD 21202
Counsel for Petitioner Joseph Karsner

Betty Brooks, Esq.
Terri Reicher, Esq.
FINRA
1735 K Street, N.W.
Washington, D.C. 20006
Counsel for FINRA, Respondent

William B. Young, Jr., Esq.
Colling, Gilbert, Wright & Carter
801 N. Orange Avenue, Ste 830
Orlando, FL 32801
Counsel for Beverly Barnhart, Respondent

         /s/                                         
Kelvin M. Blake
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

MEMORANDUM IN SUPPORT OF THE
MARYLAND SECURITIES COMMISSIONER’S 

MOTION TO DISMISS OR DENY 
PETITION TO CONFIRM ARBITRATION AWARD

INTRODUCTION

Maryland Securities Commissioner, Melanie Senter Lubin, (the "Securities Commissioner"),

respectfully moves this Court to dismiss or deny Joseph Karsner’s Petition to Confirm Arbitration

Award.  As grounds for her motion, the Securities Commissioner urges that petitioner has failed to

establish that subject matter jurisdiction lies with this Court, and the petition should be dismissed

pursuant to Fed. R. Civ. P. 12(b)(1) for lack of subject matter jurisdiction.  Alternatively, the

Securities Commissioner moves this Court to deny Joseph Karsner’s request to expunge from the

Central Registration Depository (“CRD”) system all references to an arbitration involving Karsner

on grounds that expungement would be in contravention of public policy. 
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BACKGROUND

A. The Maryland Securities Commissioner

The Securities Commissioner is charged with enforcing the Maryland Securities Act with the

goal of protecting Maryland residents and other investors.  See Title 11, Md. Code Ann., Corps. &

Associations (2007 Repl. Vol.) (the “Securities Act”).  That responsibility includes reviewing the

applications (including the full registration and disciplinary history) of those who seek to be licensed

in Maryland to transact securities business.  It also includes providing to inquiring investors

information regarding the registration and disciplinary history of a company or individual with whom

the investors are considering entrusting their investment funds.  Furthermore, it includes evaluating

the history of registered or non-registered individuals when deciding whether to investigate and/or

take enforcement action against an individual.

The Securities Commissioner determines who may hold a license to offer and sell securities

in Maryland, and therefore acts to protect the investing public, which has a direct and substantial

interest in the records relied upon by the Securities Commissioner.  Access to timely, accurate, and

complete information about a securities professional’s conduct and status, both within Maryland and

in other jurisdictions with similar securities laws and registration requirements, is thus vital to the

meaningful exercise of the Securities Commissioner’s authority.  No area of that registration history

may be more important than any disciplinary history of customer complaints, including resulting

arbitrations or regulatory actions.

Case 1:07-cv-02011-RJL     Document 5-8      Filed 11/26/2007     Page 2 of 22



       In July 2007, the NASD changed its name to FINRA.  For ease of recognition, the term1

NASD is used throughout this filing.

       NASAA is the nonprofit corporate association of state, provincial, and territorial securities2

regulators in the United States, Canada, and Mexico.  It has 67 members, including the securities
regulators of Maryland, the District of Columbia, and all other states, and is devoted to protecting
investors from fraud and abuse in the offer and sale of securities.
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B. NASD and the “CRD”

The records of the petitioner’s registration and disciplinary history, like that of almost all 

registered industry participants, is maintained by the National Association of Securities Dealers

(NASD)  on the CRD, a computerized registration database for the securities industry.  The CRD1

serves as an information-gathering/organizing/ retrieval system for the state (including Maryland)

and federal securities regulators – a single uniform form (Form U4), rather than duplicative filings

in each state, may be filed with the CRD by a current or potential registrant.  Because each state

independently requires, evaluates, and draws conclusions based on the facts contained on the form,

all original CRD uniform forms filed with NASD are deemed to be filed in each state in which the

person seeks to be registered as a securities professional.  Expungement from the CRD will alter a

record actually required and maintained in each state in which the individual is or was registered.

The North American Securities Administrators Association (“NASAA”),  on behalf of its2

members including the Maryland Division of Securities, and the NASD have entered into a

contractual relationship whereby the NASD has agreed to maintain and administer a database of

information pertaining to securities professionals on the CRD so that the Securities Commissioner

can use that information to evaluate current and potential registrants.  The CRD is created and

maintained by NASD, but the records contained on CRD are the joint property of all state securities
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     A “CRD State” is defined at section 2.07 of the CRD Agreement as a U.S. state, territory3

or possession, or the District of Columbia or Puerto Rico, or Mexico, or a province or territory of
Canada that elects to implement its Licensing function through the CRD. . .”  See pages 1 and 4
of CRD Agreement, dated January 1993, attached as Exh. 1.

       Karsner’s registration in Maryland was voluntarily terminated on January 5, 2006.4
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regulators.  The State of Maryland’s joint property rights to the information contained in the CRD

system, as a third party beneficiary to the NASAA/NASD contract, has been recognized under the

contract:

The data on CRD Uniform Forms filed with the CRD shall be deemed to have been
filed with each CRD State in which the applicant seeks to be licensed and with the
NASD and shall be the joint property of the applicant, NASD, and those CRD States
(and, in the case of Forms BD and BDW, the Securities and Exchange Commission).
The compilation constituting the CRD database as a whole shall be the property of
NASD.3

Paragraph 3(e) of the CRD Agreement Amendment, dated December 13, 1996, attached as Exh. 2.

As a joint owner, the Securities Commissioner has an interest in ensuring completeness and

accuracy of the CRD records.  The Securities Commissioner relies on its contents not only to decide

on requests from persons who apply for registration or seek to renew their registration status, but also

as a factor in decisions pertaining to disciplinary actions taken against the registrants.  Moreover,

information on the CRD is made available to those calling their state regulators seeking information

about industry personnel.  Furthermore, as records of and held in each administrator’s control, the

CRD records are subject to relevant state public records laws. 

Petitioner Karsner was registered with NASD and with the State of Maryland at the time of

the complaint and resulting arbitration, which registration is required in order to transact securities

business in Maryland, in accordance with relevant state and federal securities laws.   Karsner’s CRD4
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       Two additional petitions for confirmation filed by Karsner have already been granted by this5

Court.  See Karsner v. Simpson, et al., Civil Action No.: 1:07-cv-00378 and Karsner v. Lothian,
et al, Civil Action No.: 1:07-cv-00334.  In Karsner v. Simpson, the Securities Commissioner’s
motion to intervene was filed by e-mail before, but on the same day that, the Court’s order of
confirmation was issued.  Because of the delay associated with e-mail filings, it is believed that
the motion to intervene was not received by the Judge until after the Court’s order was issued.  In
Karsner v. Lothian, this Court, in confirming the arbitration panel’s recommendation of
expungement, denied both the Securities Commissioner’s motion to intervene and motion for
reconsideration but gave no reason for its decisions.  A third petition was voluntarily dismissed
by Karsner.  See Karsner v. Hinks, et al., Civil Action No.: 1:07-cv-00965.
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records reflect a significant number of customer complaints and/or arbitrations.  Karsner now seeks

to expunge any record of the arbitration in the case at hand, and that of ten other cases also before

this Court.   Karsner v. Catalano, et al., Civil Action No.: 1:07-cv-507; Karsner v. Pattee, et al.,5

Civil Action No.: 1:07-cv-00920; Karsner v. Padgett, et al., Civil Action No.: 1:07-cv-00966;

Karsner v. Carey, et al., Civil Action No.: 1:07-cv-01580; Karsner v. Drinks, et al., Civil Action

No.: 1:07-cv-01581, Karsner v. Harnage, et al., Civil Action No.: 1:07-cv-01579, Karsner v.

Blanchard, et al., Civil Action No.: 1:07-cv-01751, Karsner v. Wood, et al., Civil Action No.: 1:07-

cv-01840; Karsner v. Jenkins, et al., Civil Action No.: 1:07-cv-02007; and Karsner v. Taylor, et al.,

Civil Action No.: 1:07-cv-02008.  As indicated in Karsner’s petition for confirmation, he  intends

to file a number of additional petitions asking the Court to expunge other complaints/ arbitrations

filed against him.  The Securities Commissioner has concerns that Karsner is attempting to use the

expungement process as a way of cleansing his CRD record and, thus, distorting his disciplinary

record.  It is because of her use of and reliance on the information in the CRD that the Securities

Commissioner opposes expungement here.
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C. Procedural Events

Beverly Barnhart filed a Statement of Claim on or about September 27, 2004, and

subsequently an Amended Statement of Claim, alleging that Karsner fraudulently induced her to

invest in unsuitable investments, and otherwise managed her account in an unsuitable and negligent

manner causing losses in the approximate amount of $184,000. See Amended Statement of Claim,

Exh. 3.  Karsner and Legacy Financial Services, Inc., the brokerage firm that employed Karsner at

the time of the alleged events, denied the allegations.  The matter moved to arbitration.  

The parties entered into a confidential settlement agreement whereby they agreed that neither

Legacy nor Karsner is liable for the counts in the claims, that the investments were suitable, that

Barnhart would be paid $35,000, and that the parties would present a stipulated award to the

arbitration panel by which the panel would dismiss the claims and recommend expungement of all

CRD records relating to this arbitration.  See Confidential Agreement, Exh. 4.  Without a hearing

on the merits or on the issue of expungement, the panel approved the stipulated award in or about

November 2006.  On November 6, 2007, Karsner petitioned this Court for an order to confirm the

stipulated arbitration award recommending expungement of the arbitration records.  A copy of the

records that Karsner seeks to have expunged is Exh. A to the affidavit of Frank Barlow, attached as

Exh. 5 hereto.

ARGUMENT

I. Petitioner fails to establish that subject matter jurisdiction lies with this Court and the
petition for confirmation should be dismissed pursuant to Federal Rule of Civil Procedure
12(b)(1).

This Court has held that a motion to dismiss for lack of subject matter jurisdiction will be
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     Even if the Court looked beyond the four corners of the stipulated award and to the6
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granted only if “it appears beyond doubt that the plaintiff can prove no set of facts in support of his

claim which would entitle him to relief.” Gutch v. Federal Republic of Germany, 444 F.Supp.2d 1,

5 (D.D.C. 2006) (quoting Lujan v. Defenders of Wildlife, 504 US 555, 561 (1992)).  The burden of

establishing that the Court has subject matter jurisdiction lies with the party seeking to invoke the

jurisdiction of the federal court; that burden must be met by a preponderance of the evidence.  

Isenbarger v. Farmer, 463 F.Supp.2d 13, 18 (D.D.C. 2006); see also Nurse v. Secretary of the Air

Force, 231 F.Supp.2d 323, 326 (D.D.C. 2002).  Further, because a motion to dismiss for lack of

subject matter jurisdiction focuses on a court’s power to hear a claim, this Court has recognized that

it has “an affirmative obligation to ensure that it is acting within the scope of its jurisdictional

authority.”  Grand Lodge of the Fraternal Order of Police v. Ashcroft, 185 F.Supp.2d 9, 13 (D.D.C.

2001); see also Isenbarger, 463 F.Supp.2d at 18.  Petitioner has failed to establish that subject matter

jurisdiction lies with this Court.  

A. Petitioner has failed to establish that this Court has subject matter jurisdiction based
upon diversity of citizenship.

In his Petition to Confirm Arbitration Award, petitioner claims that this Court has subject

matter jurisdiction to hear this case based upon diversity of citizenship.  Without any clarification,

petitioner simply asserts that the amount in controversy exceeds $75,000 and refers to the arbitration

panel’s stipulated award attached as his Exhibit 1.  The stipulated award, however, makes no

mention of a monetary award.  In fact, the only monetary amount referenced in the stipulated award

is the monetary damages alleged in the underlying arbitration proceeding which are not at issue here.6
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       In a decision issued on or about October 12, 2007, the District Court for the Northern7

District of Illinois denied a motion for reconsideration filed by petitioner Shirley.  A copy of that
order is attached as Exh. 7 hereto.).
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The only controversy that exists in this case is whether all references to an arbitration proceeding

involving petitioner should be expunged from the CRD system.  

In an expungement case very similar to this case, the District Court for the Northern District

of Illinois recently addressed the issue of diversity of citizenship.    See Robert Craig Shirley v. Paul

Balsamello, et al., No. 06-cv–03414 (N.D. Ill. April 26, 2007) (copy of decision attached as Exh. 6

hereto).   In Shirley, complainant Balsamello alleged that petitioner Shirley, and Shirley’s employer7

RBC Dain Rauscher Inc., mishandled his securities account.  The matter went to arbitration where

the arbitration panel found RBC Dain Rauscher liable for failure to supervise Shirley’s actions but

did not find Shirley liable.  The arbitration panel assessed damages of $226,794 against RBC Dain

Rauscher, and recommended the expungement of all reference to the arbitration from Shirley’s CRD

records; no damages were assessed against Shirley.  Shirley then filed with the District Court an

application to confirm the NASD arbitration award.  The Securities Department of the Illinois

Secretary of State filed a motion to intervene for purposes of opposing Shirley’s application.  

In addressing whether subject matter jurisdiction existed based upon diversity of citizenship,

the Court in Shirley held that diversity jurisdiction did not exist because the amount in controversy

in the confirmation proceeding did not exceed $75,000.  Focusing on the fact that RBC Dain

Rauscher was not a party to the confirmation action and the complainant Balsamello declined to

appear in the action, the Court determined that the monetary award assessed against RBC Dain 
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Rauscher, and for that matter the underlying alleged damages, was not at issue in the confirmation

action.

As in the Shirley case, the amount in controversy in this case should not be determined by

the amount of damages alleged in the underlying arbitration.  Petitioner Karsner did not pay any

damages as part of the settlement of the underlying arbitration proceeding.  Instead, the payment of

$35,000 was made by petitioner’s former employer, Legacy Financial Services, who is not affected

by the Court’s decision.  Likewise, Respondent Barnhart to whom the payment was made has

declined to appear in this confirmation proceeding.  The amount of the monetary settlement, or the

alleged damages for that matter, is not at issue and, more than likely, the $35,000 has already been

paid by Legacy.8

The only issue before this Court is the confirmation of the arbitration panel’s

recommendation that petitioner’s arbitration be expunged from his CRD records.  As indicated in

the Shirley decision, “[i]t is not clear what monetary value, if any, an expungement recommendation

has.”  Shirley, Exh. 6 at 1.  The monetary value of the expungement recommendation was not

addressed in Karsner’s petition for confirmation.  

In Karsner v. Lothian, the case attached as an exhibit to the petition filed in this case,

petitioner cited the following three cases as standing for the proposition that the amount in

controversy should be determined by the damages alleged in the underlying arbitration:  American

Guaranty Co. v. Caldwell, 72 F.2d 209 (9  Cir. 1934); Doctor’s Associates, Inc. v. Stuart, 11 th
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F.Supp.2d 221 (D.Conn. 1998); and North American Thought Combine, Inc. v. Kelly, 249 F.Supp.2d

283 (S.D.N.Y. 2003).  The cited cases, however, are inapposite to this case.  The three cases involve

situations where one or more parties is seeking to confirm, modify, or vacate a monetary award

issued by an arbitration panel.  In the case at hand, however, there is no monetary award in

controversy.  The parties settled the matter for $35,000.  Legacy, the party to the arbitration that paid

the settlement amount, is not party to the confirmation proceeding.  Barnhart, as part of the

settlement agreement, agreed to never file a lawsuit asserting any claim or demand that is within the

scope of the settlement agreement and, in fact, has chosen not to participate in this proceeding.  

There is no monetary amount in controversy.  Karsner is not seeking to confirm a monetary award,

but only the recommendation of expungement.        

Petitioner fails to state that the holding in American Guaranty Co. v. Caldwell was later

criticized and distinguished in Goodman v. CIBC Oppenheimer & Co., et al., 131 F.Supp.2d 1180

(C.D.Cal. 2001).  In Goodman, the claimant filed an NASD arbitration against CIBC and its

employee alleging that they engaged in securities fraud.  The claimant alleged damages of

$3,000,000 but was awarded only $74,030.75.   The claimant petitioned to vacate the arbitration

award.  The Court dismissed the petition holding that subject matter jurisdiction did not properly lie

with the Court because the amount in controversy was less than $75,000.  The Court first

distinguished American Guaranty Co. v. Caldwell, saying: “the Circuit stated, without explanation,

that ‘it is the amount in controversy which determines jurisdiction, not the amount of the award.’ Id.

The Court apparently left the reader to infer that the amount originally sought in arbitration is the

‘amount in controversy’ under §1332.  But not only is the significance of the quoted language left
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       In American Guaranty Co., the employee/appellee sought in state court to confirm an9
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jurisdiction was $3,000.  The employer moved to vacate and set aside the award.  The District
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the Court hold that diversity jurisdiction is determined by the amount of damages alleged in the
underlying arbitration but rather upon the amount in controversy.  There is no amount in
controversy in the case at hand.  
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uncertain in the opinion, the Caldwell court was also confronted with a different procedural posture

than the case at bar.”  Id., at 1184.9

The Court went on to hold that the amount in controversy should be determined by the

amount awarded, noting that it was siding with “the most widely followed” approach.  Id., at 1184,

citing Baltin v. Alaron Trading Corp., 128 F.3d 1466 (11  Cir. 1997); and Ford v. Hamiltonth

Investments, Inc., 29 F.3d 255 (6  Cir. 1994).  In Baltin, appellants filed a petition to vacate, modifyth

or correct an arbitration award.  The amount of damages alleged in the underlying matter was

$69,921.36.  An award of $36,284.69 was entered against the appellants.  In holding that the district

court had no subject matter jurisdiction over the case, the Court of Appeals for the 11  Circuit stated:th

“The maximum remedy sought by the [appellants] was the vacatur of the arbitration award of 
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$36,284.69.  Diversity jurisdiction did not exist because it was a ‘legal certainty’ that the amount in

controversy was less than $50,000, the amount required for federal diversity jurisdiction at the time

the [appellants] filed suit.”  Id., at 1472.  

The Ford case involved an employment dispute between a securities professional, Ford, and

his employer, Hamilton Investments, that resulted in an NASD arbitration.  The arbitration panel

entered an award against Ford in the amount of $30,524.16.  Ford filed with the US District Court

for the Eastern District of Michigan a complaint and a motion to vacate the arbitration award.

Hamilton Investments moved for an order confirming the award under §9 of the FAA.   The District

Court granted Hamilton Investments’ motion to confirm but denied Ford’s motion to vacate.  On

appeal, the Circuit Court for the 6  Circuit remanded the case to the District Court with instructionsth

to dismiss the case for lack of subject matter jurisdiction, stating:

The general federal rule has long been to decide what the amount in
controversy is from the complaint itself. . .”  Horton v. Liberty Mut.
Ins. Co., 367 U.S. 348, 353, 81 S.Ct. 1570, 1573, 6 L.Ed.2d 890
(1961).  Mr. Ford’s complaint alleges that the arbitration panel
awarded Hamilton Investments $26,666.63 plus $3,857.53 in interest.
The total of these figures obviously does not exceed $50,000.  In the
arbitration proceedings Mr. Ford claimed more than $50,000 against
Hamilton Investments, but he never asked the district court to order
that the arbitrators reopen his claim against Hamilton Investments; all
he sought from the district court was the vacation of an award that fell
short of the jurisdictional amount by almost $20,000.  A claim for
vacation of an arbitral award in the amount of $50,000 or less is not
sufficient for diversity jurisdiction.

Id., at 260.  

The Seventh Circuit has taken an approach similar to the 6  Circuit, holding that “[t]heth

amount in controversy in a suit challenging an arbitration award includes the matter at stake in the

arbitration, provided the plaintiff is seeking to reopen the arbitration.”  Sirotzky v. N.Y. Stock 
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Exchange, 347 F.3d 985, 989 (7  Cir. 2003) (overturned on other grounds).  Karsner is not seekingth

to reopen the arbitration.  Rather, he is seeking only to expunge the arbitration from his record.

Thus, there is no monetary award at issue, and diversity jurisdiction does not exist.  

B. Subject matter jurisdiction does not exist based upon federal question.

Although not raised in Karsner’s petition for confirmation, subject matter jurisdiction also

does not exist based upon federal question.  As noted in Shirley, the Federal Arbitration Act (“FAA”)

does not provide a basis for federal subject matter jurisdiction.  See Shirley, Exh. 6; see also Moses

H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 26 (1983).

Petitioner has failed to establish that this Court has subject matter jurisdiction to hear this

case, thus, the Petition to Confirm Arbitration Award should be dismissed.

II. Expungement of the arbitration from Petitioner’s CRD records would contravene the public
policy purpose behind the Maryland Securities Act and the Maryland Public Records Laws.

Denial of the petition for expungement, and retention in the CRD system of the truthful facts

relevant to this arbitration proceeding and the underlying complaint, is in the public interest and

necessary to the Securities Commissioner’s fulfillment of her duties under the Maryland Securities

Act. 

A. Denial of expungement in this case serves the public interest by furthering
full disclosure of information material to investors.

The goal of expungement is to erase from the CRD record – from regulatory history, as it

were – any record of the event expunged.  Where an arbitration panel, after a full hearing, has

decided on the basis of the law and the facts that the individual securities professional named was

not involved in the transactions at issue, or where the panel affirmatively finds that the claim is false
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or clearly erroneous, then there might be no record that would be material to a potential investor or

to a regulator reviewing that professional’s credentials.  In that case expungement might protect the

professional from the specter of a wrongful allegation.  

Where, however, an arbitration is settled pursuant to a confidential agreement involving the

payment of funds to the complainant, and a stipulated award is entered without the holding of a

hearing or a review by the panel of the law and facts forming the basis for the arbitration claim, then

expungement is contrary to the public interest and would impede the regulator’s right to enforce the

securities laws within her jurisdiction.  Expungement especially is inappropriate in cases where the

complaint is dismissed without any hearing on the merits.  That is the case here.   There was no

affirmative finding after an evidentiary hearing by the arbitration panel that the arbitration might be

eligible for expungement.  This settlement, like myriad others that Karsner has negotiated, provides

for a payment of money in exchange for an agreement to expunge CRD records.  The information

of a complaint and its resolution is material both to the investor when they select professionals to

handle their investment funds, and to the Securities Commissioner in carrying out her regulatory

duties.  The public interest, through the maintenance of public records necessary to effective

enforcement of state and federal securities laws, is best served by denying expungement.

B. Denial of expungement and preservation in the CRD disciplinary 
record of these facts is necessary for the Securities Commissioner 
to administer the Maryland Securities Act for the protection of investors.               

1. The record is necessary for registration purposes.

To conduct securities business in Maryland, an individual is required to apply for

registration with the Maryland Securities Division as an agent by filing a Form U4 via CRD.  Md.
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Code Ann., Corps. and Ass’ns, §§11-401 and 11-405.  The Form U4 requires the disclosure of

certain information including customer complaints and arbitrations. 

Under Maryland law, an individual has an obligation to keep the information contained in

his/her Form U4 accurate and complete.  If any information contained in an individual’s Form U4

becomes inaccurate or incomplete, the individual is required to file an amended Form U4, via CRD,

updating or correcting the incorrect or incomplete information.  Id., §11-411.  

The Securities Commissioner makes a decision whether to register or discipline an individual

based upon the information contained in his/her Form U4.  Expunging the record of the complaint

and arbitration from the CRD will remove the information from the Securities Commissioner’s

review (indeed, from the consideration of every state securities administrator), thereby impairing her

ability to perform her statutory obligation to fully evaluate the fitness of potential registrants. 

The Securities Commissioner, like every state regulator, needs to be able to identify licensees

who are subjects of customer complaints in order to spot any patterns of improper conduct and

unexplained customer losses or dissatisfaction.  Reliance on information in the CRD is especially

important when an applicant, licensed in another state, seeks licensure in Maryland.  Such an

individual would not be on the Maryland databases, and is not known to the Securities

Commissioner.  Absent a complete record, the Securities Commissioner might accept the application

of someone who has a checkered disciplinary history but whose customer complaints have been

expunged.  Such a person then would be permitted to solicit Maryland clients who likewise would

have no knowledge of the history of customer complaints.  The Securities Commissioner has a right,

indeed an obligation, to reject the application of such professionals, or to condition the registration
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upon certain supervisory or monitoring procedures designed for investor protection.  Otherwise, the

Commissioner must await a new cycle of customer complaints before moving to limit or revoke such

registration. 

Furthermore, the reporting of such incidents to the Commissioner, albeit on a uniform CRD

form, is a requirement of State law precisely because that information is necessary to the

Commissioner in the exercise of her duties to protect Maryland investors.

2. The record is necessary for investigative purposes. 

Karsner’s CRD records disclose the existence of a significant number of customer 

complaints and/or arbitrations filed against Karsner.  Including the case at hand, there are at least 32

customer complaints and/or arbitrations involving Karsner, some involving stipulated awards with

expungement provisions.  See list attached as Exh. B to Frank Barlow affidavit, Exh. 5.  The 

allegations underlying the complaints and arbitrations involve unsuitable investments,

misrepresentation, and mismanagement of client funds.  The majority of the complaints and

arbitrations have been settled with the payment of monetary compensation; in total, an amount

exceeding $1.1 million has been paid to resolve the complaints and arbitrations.  Karsner now seeks

to expunge any record of at least thirteen of the thirty-two customer complaints and/or arbitrations

and, upon information and belief, may be in the process of seeking expungements for a number of

other complaints and arbitrations.

The Securities Commissioner needs to be able to identify those individuals with histories of

customer complaints or arbitrations.  The Securities Commissioner may base an investigation on a

pattern of customer complaints or arbitration filings to determine if any enforcement action is 
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warranted.  In fact, Karsner is the perfect example of a situation in which the Securities

Commissioner has initiated an investigation based upon a pattern of recommendations to his clients.

As a result of that investigation, the Securities Commissioner has issued an Order to Show Cause

in which she alleges that Karsner may have sold unsuitable investments and in other respects

violated the Maryland Securities Act.  See Exh. C attached to Frank Barlow affidavit, Exh 5.  The

expungement of Karsner’s customer complaints or arbitrations from his CRD record will prevent

the Securities Commissioner from considering relevant information, and impair her statutory

obligation to investigate violations of the Maryland Securities Act.  

In addition, the Securities Commissioner needs to be able to identify the broker-dealer firms

that regularly hire brokers with histories of customer complaints, as perhaps warranting closer review

or examination of the sufficiency of supervision.  The Securities Commissioner may base an 

investigation on a pattern of customer arbitration filings. 

C. Denial of expungement and preservation in the CRD disciplinary 
record of these facts is necessary for the Securities Commissioner 
to comply with Maryland’s public record laws.                              

As the principal executive officer of the Maryland Securities Division, the Securities

Commissioner is the “official custodian” of the Division’s records and, as such, is responsible for

keeping the records of the Division.  Md. Code Ann., State Gov’t, §10-611 (2004); Md. Code Ann.,

Corps. and Ass’ns, §11-201.  Under Maryland law, a public record is defined to include any

documentary material that is received by a governmental unit or instrumentality in connection with

the transaction of public business.  State Gov’t, §10-611.  That record may take any form including,

but not limited to, a computerized record such as the records maintained on the CRD system.  Id. 
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The Securities Commissioner also is responsible for making those records available to the general

public.  Id., §10-612.    

As discussed above, to conduct securities business in Maryland, an individual is required to

apply for registration with the Maryland Securities Division as an agent by filing, via CRD, a Form

U4 with the Securities Commissioner.  That Form U4 requires the disclosure of certain registration

and disciplinary information, including customer complaints and arbitrations, which forms the basis

of the individual’s application with the Securities Commissioner and factors into the Securities

Commissioner’s decision whether to register that individual.  Under Maryland’s public records laws,

the majority of the information contained on that Form U4, with the exception of social security

number and, at times, personal residential information, is a public record.  Therefore, expungement

of the arbitration will make it impossible for the Securities Commissioner to comply with the public

policy purposes behind Maryland’s public records laws.

III. The arbitration panel misapplied Rule 2130 in recommending expungement.

NASD Rule 2130 establishes the procedures for securities professionals to obtain

expungement of customer dispute information from the CRD system.  See NASD Notice to Members

04-16 at 2 (April 12, 2004) (“NTM 04-16"), attached as Exh. 8; see also Rule 2130, attachment A

to Exh. 8.  Rule 2130 sets forth three criteria, one of which must be satisfied before expungement

may be awarded by an arbitration panel:

1. the claim, allegation or information is factually impossible or clearly erroneous;

2. the registered person was not involved in the alleged investment-related sales practice

violation, forgery, theft, misappropriation, or conversation of funds; or

3. the claim, allegation, or information is false. 
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See Rule 2130; NTM 04-16 at 3.

Expungement is warranted, and the NASD will honor an expungement directive, only when

both an arbitration panel and a court have affirmatively found that one of the three criteria have been

met.  See NTM 04-16 at 3.

If parties settle an arbitration, such was the case here, the parties may jointly ask the

arbitration panel to issue a stipulated award that includes affirmative findings and orders

expungement based upon one of the three criteria set forth under Rule 2130.  See NTM 04-16 at 4.

The securities professional must then seek court confirmation of the expungement relief.  

A securities professional seeking a court order of expungement must name the NASD as a

party to the court proceeding unless the NASD waives the requirement.  To obtain a waiver, a

request for a waiver must be submitted to the NASD.  A waiver is available only if, after reviewing

the basis on which the fact finder ordered expungement, the NASD determines that the expungement

relief is based upon an affirmative finding that the expungement meets one of the criteria set forth

under Rule 2130.  Id.

Karsner submitted a waiver request to the NASD but that request was denied.  Denial was

appropriate in this case because there was no affirmative finding by the arbitration panel that one of

the three criteria under Rule 2130 was met.  The arbitration panel simply adopted the following

criteria agreed to by the parties to the arbitration as part of their settlement negotiations:

1. The claims, allegations and information contained in the Statement of Claim and
Amended Statement of Claim are clearly erroneous, and

2. The registered person was not involved in the alleged investment-related sales
practice violations.

There was no evidentiary hearing on the merits or Karsner’s request for expungement, or a
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substantive review by the panel of the law and facts forming the basis for the arbitration claim.

Instead, the panel apparently based its recommendation of expungement upon the joint motion for

a stipulated award submitted by the parties.  There was no basis for the panel’s finding that the

claims were clearly erroneous or that Karsner was not involved in the alleged investment-related

sales practice violations, and Rule 2130's requirement of an affirmative finding was not met.  

Moreover, the panel’s findings appear to be contradictory to the facts of the case.  The panel

found that the claims against Karsner were “clearly erroneous;” the first of the three Rule 2130

criteria.  The administrative history of Rule 2130 indicates that the first standard of “factually

impossible or clearly erroneous” was intended to apply to cases where “the person named in a

proceeding did not work for the firm or worked in a different office and was not in error” or where

the wrong individual was named by a customer or due to a clerical error.  See NASD Notice to

Members 01-65 at 6 (October 2001) (“NTM 01-65"), attached as Exh. 9.  Such is not the case here.

Karsner clearly worked for Legacy during the times relevant to the allegations set forth in the

statement of claim and Karsner effected the securities transactions giving rise to the statement of

claim.  Thus, the arbitration panel should not have found that the claims against Karsner were

“clearly erroneous.”

Further, the panel found that Karsner was “not involved” in the sales practice violations

alleged in the statement of claim.  This standard requires evidence that the securities professional

did not handle the complainant’s account or was not otherwise involved in the events forming the

basis for the claim.  There is no question that Karsner was the broker of record for Barnhart and

handled the transactions that formed the basis for Barnhart’s claims.  

There was no affirmative finding by the arbitration panel that one of the three criteria under
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Rule 2130 was met and, under the circumstances, expungement is not appropriate.  

IV. The Securities Commissioner should not be bound by the stipulated award.

The Securities Commissioner was not a party to the underlying arbitration proceeding and

did not agree to arbitrate the retention or destruction of her CRD records.  In Equal Employment

Opportunity Commission v Waffle House, Inc., 534 US 279 (2002), the Supreme Court held that an

agency enforcing a statute is not subject to a private arbitration agreement:

No one asserts that the EEOC is a party to the contract, or that it
agreed to arbitrate its claims.  It goes without saying that a contract
cannot bind a nonparty.  Accordingly, the proarbitration policy goals
of the FAA do not require the agency to relinquish its statutory
authority if it has not agreed to do so.

Id. at 293.  

The State’s records relating to Karsner’s registration in the State, likewise, should not

be subject to the arbitration panel’s recommendation of expungement.  

V. The arbitration panel did not award expungement but merely “recommended” expungement.

The arbitration panel “recommended” the expungement of all reference to the arbitration

from petitioner’s CRD record:  “[t]he Panel recommends the expungement of all reference to the

above-captioned arbitration from Respondent Karsner’s registration records maintained by the

NASD Central Registration Depository. . .”  The arbitration panel’s recommendation should not be

treated as the equivalent of an award of expungement.  If the arbitration panel intended to award

expungement of records, it very well could have done so by explicitly ordering or awarding 
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expungement of the arbitration from Petitioner’s CRD records.   The mere recommendation of 10

expungement does not qualify as a final award under the FAA and, therefore, is not ripe for

confirmation under §9 of the FAA.

CONCLUSION 

WHEREFORE, for the reasons set forth above, the Securities Commissioner requests that

the Petition to Confirm Arbitration Award be dismissed or, alternatively, that the Petition be denied.

The Securities Commissioner also requests that a hearing be set in this matter.

  Respectfully submitted,

Douglas F. Gansler
Attorney General of Maryland

         /s/                                                       
Kelvin M. Blake
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202
410/576-7783

          /s/                                                      
Lucy Cardwell
Assistant Attorney General
Division of Securities
200 St. Paul Place, 25th Floor
Baltimore, MD 21202

November 26, 2007 410/576-6337
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION

JOSEPH R. KARSNER, IV, *
 

Petitioner, * NASD Case No.: 04-06795
Civil Action No.: 1:2007-cv-02011-RJL

v. *       

BEVERLY BARNHART and *
FINRA (formerly known as National
Association of Securities Dealers (NASD)) *

Respondents. *
* * * * * * * * * * * * *         *

ORDER DISMISSING OR DENYING PETITION 
TO CONFIRM ARBITRATION AWARD

Upon consideration of the motion filed by the Maryland Securities Commissioner in

opposition to the Petition to Confirm Arbitration Award before the Court, the Court being fully

apprised in the premises and good cause for granting that Motion having been shown, it is this     

      day of                                      , 2007,

ORDERED, that the motion be and hereby is granted; and it is further

ORDERED, that the petition to confirm arbitration award be and is hereby DISMISSED or

DENIED. 

                                                          
Judge of the U.S. District Court 
     for the District of Columbia
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